IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES ALAN POTTER & : CIVIL ACTI ON
GALE L. POITER :

V.
JOSEPH HOFFMAN, JR.,
M CHAEL WAYNE D AM CO & :
BETTY LOU D AM CO : NO. 98-406

VEMORANDUM AND ORDER

Norma L. Shapiro, J. Novenber 24, 1998

Plaintiffs James Alan Potter (“Potter”) and Gale L. Potter
(“Gale Potter”)?! filed an action agai nst Defendants Joseph
Hof f man, Jr. (“Hoffman”), M chael Wayne D Amco (“D Am co”), and
Betty Lou D Amco (“Ms. D Amco”) for the alleged violations of
Potter’s rights when D Am co recorded conversations with him
Def endant Hof f man and Defendants M. and Ms. D Amco? filed
separate notions to dismss. For the reasons stated bel ow, these

nmotions will be granted.

FACTS

Plaintiffs’ cause of action allegedly arises out of an

! Potter purports to act pro se for hinself and Gale
Potter. Since he is not a nmenber of the bar of this court, he
may represent only hinmself, not Gale Potter. Thus, the notions
to dismss the clains by Gale Potter are essentially unopposed.

2 Plaintiffs fail to state any cause of action against Ms.
D Amico that resulted in injury to thenselves. Al references in
the conpliant to “D Anmico” appear to refer only to D Anico. The
conpl aint makes only three references to Ms. D Am co and never
inreference to any injury to the Plaintiffs. Ms. D Anico
accordingly is dismssed fromthis action for failure to state a
cause of action against her upon which relief can be granted.
Fed. R Cv. P. 12(b)(6).



i nvestigation by Stephen B. Brogan (“Brogan”) of the d oucester
County Police Departnment into alleged drug activity of Potter in
the spring of 1995, Hoffrman, as D Am co’s attorney, advised

D Amco to tape record conversations with Potter because such
cooperation with Brogan could delay the sentence for his own
conviction. (Conpl. 915.) Based on Hoffrman’s advice, D Am co
assi sted Brogan by recording a series of conversations with
Potter during which D Am co and Potter arranged a drug deal.
(Compl . 91 17, 20, 24-25, 28). Potter never consented to having
these drug deal s tape recorded. (Conpl. 917.)

During the course of the investigation, D Am co had several
conversations with Brogan to arrange a drug deal with Potter.
(Compl . 922.) Potter alleges D Amco was not entirely truthful
in his interaction with Brogan.® (Conpl. Y22.) Brogan seened
aware the D Am co could be untrustworthy. (Conpl. 122.) The
drug deal occurred April 4, 1995, in Deptford, New Jersey,;
D Am co tape recorded the transaction. (Conpl. 9126-28). Potter
was arrested and an investigation continued, wthout the
assi stance of D Amico.* (Conpl. 1129-37.)

Since Potter is proceeding pro se, the factual allegations

in the conplaint nust be construed liberally. Gttlenmacker v.

3 At a suppression hearing held after Potter’s arrest, the
Honor abl e Joseph Lisa agreed that D Amico was not “a credible
person.” (Conpl. 938.)

4 The conpl aint al so makes several allegations against the
police officers involved. (Conpl. 1129-37.) These allegations
are irrel evant because the officers are not parties to this
action.
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Phi | adel phia County, 413 F.2d 84, 87 n.3 (3rd Gr. 1969); cert.

denied, 396 U S. 1046, 90 S. C. 696 (1970); Youse v. Carlucci,

867 F. Supp. 317, 318 (E.D. Pa. 1994). Applying this standard,
the allegations in the conplaint include: clains for civil rights
viol ati ons under 88 1981, 1983, and 1985; clains for violations
of the Pennsylvania and New Jersey w retapping |laws; civil

conspiracy; and defamati on.

Dl SCUSSI ON

St andard of Revi ew
In considering a notion to dism ss under Rule 12(b)(6), the
court “nust take all the well pleaded allegations as true,
construe the conplaint in the light nost favorable to the
plaintiff, and determ ne whet her, under any reasonabl e readi ng of
the pleadings, the plaintiff nay be entitled to relief.” Colburn

V. Upper Darby Township, 838 F.2d 663, 665-66 (3rd Cr. 1988)

(citations omtted), cert. denied, 489 U S. 1065 (1989); see

Rocks v. Gty of Phil adel phia, 868 F.2d 644, 645 (3rd Cr. 1989).
The court nust decide whether “relief could be granted on any set

of facts which could be proved.” Randomv. Mrrazzo, 848 F.2d

398, 401 (3rd Cr. 1988). A notion to dismss may be granted
only “if appears beyond doubt that the plaintiff can prove no set
of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46, 78 S. C. 99, 102

(1957).



1. Personal Jurisdiction Over Hoffman

For a court to exercise personal jurisdiction over a
def endant, “he [nust] have certain mninmumcontacts with [the
jurisdiction] such that the maintenance of the suit does not
offend traditional notions of fair play and substantial justice.”

| nt ernati onal Shoe Co. v. Washi ngton, 326 U.S. 310, 316

(1945)(citation omtted). Contacts may include residence or
busi ness in the state.

This court, located in Pennsylvania, has subject nmatter
jurisdiction over this action but no personal jurisdiction over
Def endant Hof fran. Hoffman is a resident of New Jersey and works
inthat state. (Conpl. Y2.) The cause of action arose in New
Jersey. Plaintiff has failed to denpbnstrate any ties between
Hof f man and Pennsyl vani a sufficient to exercise personal
jurisdiction over him See 42 Pa. Con. Stat. Ann. 885301-5365

(West Supp. 1998); World-Wde Vol kswagon Corp. v. Wodson, 444

U S. 286 (1980); Int’l Shoe, 326 U S. at 316.

I11. Gale Potter’s Action Against D Am co

A person has standing to sue only if that person’s rights

have been vi ol at ed. See Mbose Lodge No. 197 v. lrvis, 407 U S

163, 166 (1972). Only in limted circunstances, not present in
this action, may a person sue when the rights of another have

been violated. See 13 CHARLES ALAN WRI GHT, ARTHUR R. M LLER, & EDWARD
H. CooPER, FEDERAL PRACTI CE AND PROCEDURE 83531.9 (2d ed. 1984 & Supp.

1998). Gale Potter has not plead the violation of any of her



rights. The conplaint alleges violations of Potter’s rights
only. Gale Potter has no cause of action because Potter’s rights

wer e vi ol at ed.

IV. Cvil Rghts dains

The el ements of a claimunder 81985(3)° are: “1) a
conspiracy by the defendants; (2) designed to deprive plaintiff
of the equal protection of the laws; (3) the comm ssion of an
overt act in furtherance of that conspiracy; (4) a resultant
injury to person or property or a deprivation of any right or
privilege of citizens; and (5) defendant's actions were notivated
by a racial or otherw se class-based invidiously discrimnatory

aninmus.” Carter F.-3999 v. Cuyler, 415 F. Supp. 852, 857 (E.D

Pa. 1976)(citing Giffin v. Breckenridge, 403 U S. 88, 102-03;

Pitt v. Coxe, 65 F.R D. 355, 356 (E.D. Pa.1975); Mnns v.

> Section 1985(3) states in relevant part:

If two or nore persons in any State or Territory
conspire ... for the purpose of depriving, either
directly or indirectly, any person or class of persons
of the equal protection of the laws, or of equal
privileges and immunities under the laws; or for the
pur pose of preventing or hindering the constituted
authorities of any State or Territory fromgiving or
securing to all persons within such State or Territory
the equal protection of the laws; ... in any case of
conspiracy set forth in this section, if one or nore
per sons engaged therein do, or cause to be done, any
act in furtherance of the object of such conspiracy,
whereby another is injured in his person or property,
or deprived of having and exercising any right or
privilege of a citizen of the United States, the party
so injured or deprived nay have an action for the
recovery of damages occasi oned by such injury or
deprivation, against any one or nore of the
conspi rators.
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Phi | adel phi a Newspapers, Inc., 352 F. Supp. 862, 866 (E. D

Pa.1972)). To assert a 81985 claim racial or other class-based

ani nus nmust be plead. See Turner v. Philadel phia, 1998 W. 670019

(E.D. Pa. 1998); Carter F., 415 F. Supp. at 857.
To assert a 81981° claimas well, Potter must allege that he
is a nmenber of a protected class and that D Am co acted with

intent to discrimnate. See Mahone v. Waddle, 564 F.2d 1018,

1025 n.8 (3rd Gr. 1977); Jones v. Unisys Corp., 1996 W 417220

(E.D. Pa. 1996). Potter concedes in his response to the notions
to dismss that he is not alleging racial aninus. (Pl. Resp.
4.) Neither has he alleged any ot her class-based discrimnation
or that D Ami co acted with intent to discrimnate. Potter has
failed to all ege the necessary elenents for his 8§ 1981 and 1985
cl ai ms.

A 81983 claimis not viable if recovery depends on

invalidating plaintiff’s conviction. See Edwards v. Bolisok, 520

U S. 641(1997); Heck v. Hunphrey, 512 U.S. 477, 487(1994). For

Potter to recover on his 81983 claim based on the allegedly
illegal tape recordings, this court would have to determ ne the

validity of his conviction. The validity of the conviction nust

6 Section 1981(a) states:

Al'l persons within the jurisdiction of the United
States shall have the sanme right in every State and
Territory to make and enforce contracts, to sue, be
parties, give evidence, and to the full and equal
benefit of all |aws and proceedings for the security of
persons and property as is enjoyed by white citizens,
and shall be subject to like punishment, pains,
penal ties, taxes, l|licenses, and exactions of every
kind, and to no other.
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be determ ned by habeas corpus or other avail abl e post-conviction

remedy. See id.; see also 42 U S.C 882241, 2254 (1998). Unless

and until his conviction is invalidated, he may not recover on a

cl ai munder 42 U.S.C. 8§1983.

VII. Cainms Under Wretapping Laws
It is not a violation of the United States Constitution or
federal law to record a conversation if one of the parties to the

conversation consents to the recording. See United States v.

Wite, 401 U S. 745, 751-53 (1971). Potter may not recover under
federal | aw because his conversations with D Am co were tape
recorded with D Am co’s consent.

The Pennsyl vania Wretapping and El ectronic Surveillance
Control Act, 18 Pa. Con. Stat. Ann. 85701-5728 (West Supp. 1998),
and the New Jersey Wretapping and El ectronic Surveill ance
Control Act, N J. Stat. Ann. 82A: 156A-1 - 156A-34 (\West Supp.
1998), generally protect against tape recordi ng conversations,
but both statutes exenpt a party fromliability for tape-
recording if acting under the direction of an investigative
officer. 18 Pa. Con. Stat. Ann. 85704(2)(i); N J. Stat. Ann.
82A: 156A-4(c). The conplaint is unclear whether the recordings
at issue occurred in Pennsylvania or New Jersey, but the |ocation
in this action does not change the result. Potter alleges that
D Amico acted at Brogan’s direction or under his supervision;
Potter may not recover under either Pennsylvania or New Jersey

law for D AmMco’'s actions in tape recording their conversations.



VIIl. Gvil Conspiracy d ains
There is no liability for civil conspiracy unless there is
liability for the act or acts underlying the conspiracy.

Pel agatti v. Cohen, 536 A 2d 1337, 1341 (Pa. Super. 1987); Board

of Educ. of Asbury Park v. Hoek, 183 A 2d 633, 646 (N. J. 1962).

Potter’s civil conspiracy claimis based on obstruction of
justice. Pennsylvania | aw does not allow recovery of damages in

a civil action for obstruction of justice. See Pelagatti, 536

A 2d at 1341-42.
To recover damages for civil conspiracy under New Jersey

law, plaintiff must plead special damages. See Board of Educ. of

Asbury Park v. Hoek, 168 A 2d 829, 835 (N.J. Super. 1961), rev'd

on ot her grounds, Hoek, 183 A 2d 633. Special danmages nust be

plead with specificity, Fed. R Gv. P. 9(g); Potter has failed
to pl ead special damages.

Even if there were a cause of action for obstruction of
justice and speci al damages were plead, Potter fails to allege
any facts constituting obstruction of justice by D Amco. The
conplaint alleges only that D Am co recorded conversations with
Potter and assisted the police in an investigation. Even reading
the conplaint liberally in Potter’s favor, the allegations do not
establish that D Amico inpeded or interfered in any way with the
police investigation or the subsequent trial of Potter. Hel ping
to convict Potter for his role in drug dealing assisted rather

t han obstructed justice.



I X. Tort C ains

Reading the conplaint liberally, the only tort that Potter
has attenpted to assert is defamation. To assert a defamation
cl ai munder Pennsylvania |aw, Potter nust allege: “(1) the
defamat ory character of the communication; (2) its publication
by the defendant; (3) its application to the plaintiff; (4) the
understanding by the recipient of its defamatory neaning; (5)
understanding by the recipient of it as intended to be applied to
the plaintiff; (6) special harmresulting to the plaintiff from
its publication; and (7) abuse of a conditionally privileged

occasion.” Sabo v. Metropolitan Life Ins. Co.,137 F.3d 185, 196

(3rd Gr. 1998)(citing 42 Pa. Cons. Stat. Ann. 88343(a)).
Simlarly, under New Jersey |law, Potter nust allege that

“t he speaker knew the statenent was fal se when communi cat ed, that

the statenment was made with reckl ess disregard of its truth or

falsity, or that the speaker acted negligently in failing to

ascertain the falsity of the statenent before communicating it.”

Kass v. Great Costal Express, Inc., 704 A 2d 1293, 1295 n.1 (N J.

1998). Potter has failed to allege D Am co nade any defanmatory
statenents about Potter or that any such statenents were

comunicated to a third party and understood as defamatory.

CONCLUSI ON

The Potters’ clains against Hoffman and M. and Ms.

D Amico will be dismssed. This court cannot exercise personal
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jurisdiction over Hoffman. Gale Potter does not have standing to
sue for the alleged violations of Potter’s rights. The conpl ai nt
does not nmake any actionable allegations against Ms. D Am co.
Potter has asserted no actionable clains against D Am co.
Potter has failed to plead racial aninmus, a necessary elenent for
both 81981 and 81985 clains. Potter may not assert a 81983 claim
that will result in the invalidation of his conviction. Potter
has no claimunder federal |aw because his conversations wth
D Amico were recorded with D Amico’'s consent. D Amico is exenpt
fromliability under the Pennsylvania and New Jersey Wretappi ng
and Surveillance Control Acts. Potter’s civil conspiracy claim
nmust be di sm ssed because no civil cause of action exists for
obstruction of justice, and Potter has not plead special damages
wth specificity. He also has not alleged any facts that would
indicate D Am co obstructed justice. Finally, Potter has not
all eged facts constituting a defamati on claimor any other tort
violation. Since no cause of action is stated, any issue

regarding the statute of limtations is noot.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JAMES ALAN POTTER & : CIVIL ACTI ON
GALE L. POITER :

V.

JOSEPH HOFFMAN, JR.,
M CHAEL WAYNE D AM CO & :
BETTY LOU D AM CO : NO. 98-406

ORDER

AND NOW this 24th day of Novenber, 1998, upon consideration
of defendants’ notions to dism ss and all responses thereto, and
in accordance with the attached Menorandum it is hereby ORDERED
t hat :

1. Def endant Hoffrman’s notion to dism ss is GRANTED for
| ack of personal jurisdiction. This action is dismssed w thout
prejudice to a suit brought in the proper court as to defendant
Hof f man only.

2. Def endants’ M. and Ms. D Amco' s notion to dismss is
GRANTED with prejudice for failure to state a clai mupon which
relief can be granted.

Shapiro, J.
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